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Starting Over
What You Should Know About Family Law Matters



Splitting Up 
I’m leaving my partner – what’s law got to do with it?

Sometimes a relationship can become too unhealthy or dangerous, and one or both partners will decide to leave. This is 
called separation. Separation can lead to many legal issues for both partners, especially when it involves confl ict. 

If you have separated from your partner, or if you are considering leaving, especially if you have children, you will 
need some information about the family law issues you might have to deal with as you start your own healing journey. 
However, victims of abuse may be involved in both the criminal and family systems and this can add to the confusion 
about which legal system does what. Knowing about both can help everyone avoid this confusion.

If my partner is charged with assaulting me, won’t 
the judge settle our family law conflicts?  

No, criminal courts do not handle family law matters. People often assume that all courts deal with all legal issues. This 
is not true. Different courts, and different court systems, deal with different issues. For example, the criminal law system 
deals with crimes reported to the police. Government lawyers, called Crown prosecutors, act on behalf of society to 
prosecute individuals accused of crimes. 

The family law system is different. In many provinces and territories family law cases are dealt with in different levels of 
court. This includes marriages, divorces, adoptions, division of marital property, claims for spousal and/or child support 
and custody and access.

What issues are considered family law?

The family law system deals with family issues such as:

Separation (ad hoc arrangements, separation agreements, court-ordered separation);• 

Parenting arrangements (custody and access);• 

Support payments (child and/or spousal support);• 

Divorce;• 

Division of property and debts.• 

Family Law Matters 
What should I know about splitting up?

When a couple splits up, it is called separation. You and your partner will have to work out matters like custody and 
access arrangements for the children, child and spousal support and how to divide the marital property and debts. If 
you and your partner agree on some or all of these matters, you can put your decisions into a separation agreement. A 
separation agreement is a contract between a separating or separated couple that sets out their rights and obligations 
to each other and the children of the marriage. The contents of the separation agreement will depend on the situation 
of the people involved. You can pay for a private mediator or see if there are mediation services offered through family 
court in your area to help you come to an agreement about the content. To make sure the agreement will be valid, both 
partners should consult separate lawyers.

If you are leaving an abusive relationship, you will likely not be able to sit down at the kitchen table and work out family 
law matters with your partner in a respectful and equitable manner. In such cases, mediation may not be an option so 
you may need to seek help from a lawyer.
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Care of the Children 
What should I know about parenting arrangements?

Parenting arrangements are commonly referred to as “custody and access”. Custody means having the care and 
control of a child. During a common-law relationship or marriage, children are in the custody of both parents unless 
there is a court order or written agreement otherwise. When the relationship breaks down, parents need to decide on 
arrangements for the care of the children. Sometimes parents have verbal agreements about who will have custody 
of the children. Such agreements may work until one parent decides they no longer agree with the arrangements and 
the other parent disagrees. To formalize your arrangement, you should have a written separation agreement.

Your written agreement should set out details of custody and access, such as which parent(s) the child(ren) will live 
with; when they will be with each parent, and how decisions about the child’s upbringing will be made. This can be the 
responsibility of one or both parents.

If you are leaving an abusive relationship, you should know that an abusive partner may try to use custody as a way 
to continue to control you. Generally, a non-custodial parent will have ‘reasonable access’ to the children. If parents 
cannot agree on what is reasonable, the court would make the decision based on the best interests of the child. If you 
are concerned about being harassed when your partner is picking up the children, you can ask the court to issue a 
restraining order, and arrange to have the children picked up at a safe place, like a grandparent’s home or a social 
worker’s offi ce.

If you are leaving an abusive relationship, here 
are some things you should know . . .

The court will not consider past conduct, including abuse, unless the conduct is relevant to the person’s ability to act • 
as a parent. The court will give a child as much contact as possible with both parents if the contact is in the child’s 
best interests. The court must consider whether a parent who wants custody is willing to encourage 
contact.

Both parents have equal rights to custody of their children regardless of • 
who left or ended the relationship. You do not lose your rights to your 
children when you leave an abusive situation, nor does the abuser. 

If you must leave the reserve to fi nd someplace safe to live, you can • 
take your children with you. If you do not take the children, it may 
be more diffi cult for you to go back and get them. In either case, 
you should apply to the courts for custody as soon as possible.

Many women stay in abusive relationships because they think it is • 
best for their children to have two parents in the home. However, 
research shows that children who see or hear their mother being 
abused feel the effects. They are more likely to have emotional 
problems, anger or trouble in school. They may grow up to 
model the violent behaviour in their own adult relationships. Child 
protection laws in some provinces and territories recognize that 
exposure to family violence may be a reason to remove children from 
the home if their own development and security is at risk.

If you think your partner might want to take the children away before you • 
have settled custody issues, contact Child and Family Services on-reserve right 
away. Or, consider contacting a family lawyer or Legal Aid and tell them your concerns. They may be able to help you to 
apply to the court for an interim custody order.

Once you have a custody order, • it is easier for the police to help you if your partner takes your children.



Getting Child or 
Spousal Support 
What should I know about getting child support from my partner?

You are entitled to claim child support for the benefi t of your children from your partner if you have custody of the 
children. Whether you were in a common law relationship or legally married, both parents have an obligation to support 
their children according to each parent’s income.

How much child support will I receive?  

The amount of child support is based on the Child Support Guidelines. According to these guidelines, the amount of child 
support a person is required to pay is based on his or her annual income. If the income of the payor changes, the amount 
of child support may also change. If your partner has status under the Indian Act and is therefore not required to pay income 
tax, the amount of child support may be affected. You should seek legal advice to help you determine the amount of child 
support. Anyone who requires support can ask the Family Court Services to make an application to the court. 

What should I know about spousal support?

Spouses are not automatically entitled to spousal support. The court must give priority to child support above 
spousal support. The children’s needs come fi rst. When the court considers a request for spousal support, sometimes 
called alimony or spousal maintenance, the court looks at factors like the length of the relationship, the person’s age, 
education and/or employment history. If one partner is found to be fi nancially dependent on the other, then that person 
can be eligible for spousal support from the other partner. The court also looks at each spouse’s ability to pay. The court 
may order payment of support periodically, in a lump sum, or both. The support may be temporary or permanent.

What if we weren’t legally married?

Children have a right to support regardless of their parents’ marital status. And, you can still ask for spousal support if 
you were in a common-law relationship. It depends on the length and nature of the relationship and whether you were 
fi nancially dependent on your partner. 

If you are leaving an abusive relationship, you should know that the courts do not generally consider past conduct, 
including abuse, when deciding whether one partner should pay spousal support to the other. You should also know 
that support and custody are two separate legal issues. This means that even though one parent may not have access to 
the children, he or she still has an obligation to support the children fi nancially. This is also true when one parent tries to 
give up spousal and/or child support in the hopes of ending the other parent’s access to the children – a court will not 
agree to prevent a parent from seeing his or her child just because he or she does not pay support to the other parent. 
The law requires that both parents contribute fi nancially to the upbringing of their children. 

Dividing our 
Property 
Can I get my share of the 
marital property?

If you live on-reserve, provincial marital property 
laws do not apply and the Indian Act does not deal 
with family law. That means that the courts have no 
authority in aboriginal family law cases concerning 
property. For more information about matrimonial 
property on-reserve, check out the reports and 
publications by Indian and Northern Affairs available 
on their website at www.ainc-inac.gc.ca. For specifi c 
information with respect to your particular situation, 
you should contact a lawyer for legal advice about 
any property or debts you or your partner may have.

What about marital property 
other than the house?

Marital property legislation in some provinces may be 
limited to a man and woman who are legally married. If you are 
legally married and you separate or divorce, a Court might order 
your former spouse to pay you compensation for your share of the 
marital property. Also, the court can order your former spouse 
to pay you money to make up for his or her right to stay in the 
home. Such orders may be diffi cult to enforce. If the house 
is the only asset your partner has, the courts cannot force 
him or her to sell it.

What if I was in a 
common-law relationship?

Under the Indian Act a common-law partner is a 
person who has lived in a conjugal relationship for 
at least one year. However in some provinces and 
territories, common law partners may not have 
all of the same legal rights and obligations as 
married spouses. If you are leaving a common-
law relationship, you should contact a lawyer 
for legal advice about any property or 
debts you or your partner may have.

4 5

. . . the amount of child support a person 
is required to pay is based on his or her 
annual income.
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Alberta

Legal Aid Alberta 

Law line
Tel./Tél: (403) 644-7777
Toll Free/Sans frais: (866) 845-3425
Website/Site web: www.lawline.legalaid.ab.ca

British Columbia

Legal Services Society

Call Centre and LawLINE
Tel./Tél.: (604) 408-2172
Toll Free/Sans frais: (866) 577-2525

Manitoba

Community Legal Education Association

Law Phone-In and Referral Program
Tel./Tél.: (204) 943-2305
Toll Free/Sans frais: (800) 262-8800

New Brunswick

Public Legal Education and Information Service

Family Law Information Line
Toll Free/Sans frais: (888) 236-2444

Newfoundland and Labrador

Public Legal Information Association

Legal Information Line
Tel./Tél: (709) 722-2643
Toll Free/Sans frais: (888) 660-7788

Northwest Territories

Legal Services Board

Law Line
Toll Free/Sans Frais: (888) 920-3160

Nova Scotia

Legal Information Society of Nova Scotia

Legal Information Line
Tel./Tél.: (902) 455-3135
Toll Free/Sans frais: (800) 665-9779

Nunavut

Legal Services Board

Family Law Advice Line
Tel./Tél.: (867) 360-4605
Toll Free/Sans frais: (866) 606-9400

Ontario

Law Society of Upper Canada

Lawyer Referral Service for Child Protection/Domestic 
Violence
Tel./Tél.: (416) 947-3330
Toll Free/Sans frais: (800) 268-8326

Prince Edward Island

Community Legal Information Association

Law Line
Tel./Tél.: (902) 892-0853
Toll Free/Sans frais: (800) 240-9798
E-mail/Courriel: clia@clia.pei.ca

Quebec

Family Resources Center of Quebec

Confi dential Telephone Line Services
Montreal: (514) 593-6997
Quebec: (418) 650-2158
Toll Free/Sans frais: (800) 361-8453

Saskatchewan

Saskatchewan Department of Justice

Family Law Information Centre and Support Variation 
Project
Regina: (306) 787-5837
Toll Free/Sans frais: (888) 218-2822

Yukon

Public Legal Education Association

Law Line
Tel./Tél.: (867) 668-5297
Toll Free/Sans frais: (866) 667-4305

Legal Information Lines Notes 



www.thehealingjourney.caww.theheeaalliingjournneeeyy.ca
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